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STATE OF HOHNTANSR
BEFORE THE BOARD OF PERSCOHHEL APPEALS

IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE MO. 24-=92:

TEAMSTERS UNTON LOCAL HO. 2,
18T, AFL-CIO,

Complainant,
FINDINGS OF FACT;
CONCLUSTONS OF LAW;
BECOHMENDED CSROER

VS

CITY OF MISSGULA,

e s e g R e e e

Defendant.

* ok * *
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L INTREODDCTION

On March 5, 1992, the Teamsters Unlon Local Na. 2, IBT, AFL-
cIo [Complaimant) filed an Unfair Labor Pracklice Charge with this
Board alleging the City of Hissoula (Defendant] was wiclating
Section 39-31-401{1} (5} McA. The Defendant denied any violation of
the law cited, A May 6, 19982 [Investigation Report' and
Determination found sufficient facteal and legal issues to warrant
referral to an evidentinry hearing,

A hearing was conducted in Missoula, Hontana on July 16, 1992
before Josmeph V. Maronick. Parties present were: Pat McXittrick,
Attorney representing the Complaicant and Jim Nugent, Hisscula City
Attarney. The parties at hearing opening, requested the matter be
considered based upon Jeintly stipulated facte, exhibits, and
gubgequent concurrently subaitted briefs and response bricfs.
tipulated facts were submitted and final response briefs received

August 25, 1902,
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IT, PFIHNDINGE OF FACT

s §H KEim Bagnell, a member In good standing of the Teamsters
Union, was & seasonal probationary enployves of the Detendant for a9
days as a laborerfoperatar in the street division. 5he was
discharged Octobar 4, 1991 (Exhibkit 3) prior to completion of her
probaticnary peried, She wae paid purswant te Article VIII,
"Wages"™, "ichedule A" of the Collective Bargalning Agrecnent
between the Complalinant and the Defendant. The prebaticnary period
identified in contract is 180 days (Article XVIIT) or, as explalined
in Exhibit 2, 1 months.

2. on Octobher 23, 1991, Ms. Bagnell filed a grievance under
the Coellective Bargaining Agraamant Article XIX "Discrimination®

(Exhibkit 4} protesting her termination az ba=ed on gender

digerimination.
X Article XVIII of the Collective Bargalning Agreament
provides:

Frobationary Period

All new employess ghall serve a ane hundred and eighty
(180} day probationary pericd. The employer may dismiss
a probationary employes at any time during the
probaticnary perlod. A probatiaonary employes who is
dismissed shall mot be able kta use the grievance
procedure set forth herein as a means of contestling the
probationary enployee’s dismissal.

1. Articie XIX of the Collective Bargaining Agreement

provides:

The employer sgrees not to discrimimate against any
eaployee for his sckivity in behalf of, ar membership in,
tha Unian.

The Union recognizes its responsibility as the exclusive
bargaining agent and agrees to represent all employees im the
unit without discrimination.
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The provisions of this agreement shall ba applied egually to
all employees in the bargaining unit without discrimination aa
to age, sex, marital ‘status, race, coler, crecd, natiomal
erigin, or pelitical atfiliation. The Unien shall shara
equally with the Emplayer the responsibility for applylng this
provision of the hAgreement.

The Union recognlzes that the City of Hissoula is an Egual
Employment Opportunity/Affirmative Actlan employer.

5. Article XNII of the <Collective Bargaining Agreesment
provides in part:
Elevane @
A grievance is defined as any digpute Invalving
interpretation, application or alleged wviolatlan af =

provision ‘of this agreement, Grievances or disputes
which may arise shall be settled in the following manner:

fi. The Cemplainant contended; there s a dlispube regarding
E interpretaticn of the Collective Bargaining Agreement and Montana

has conslstently locked to Pedaral Law in deciding laber lssues.

f Frecedent case law prowvides:

"Where the contract contains an arbltration clause, there is
a presurpticon of arbitrability in the sense that f[a)n order
to arbitrate, the particular grievance should not be denied

unless it may be said with positive assurance that the
arbitration clause is not susceptible of any interpretation

that covers the assertoed dispute., Doubt should he resalved in

Lavor of coverage.'" (enphasis added)} ATET Technologies v,

CODDUNACATIONG Workers, 475 US €43, 121 LRREM 3323 ([(193&) at

3332

£a Tha Defendant contended Ha. Bagnaell was precluded from
use of the Contract drievance Procedure by the clear unmistakable
Griesvance Procedure cantrack language. The parties are fres, the
Defandant pointed out, to delineate the provieions of the contract
of the Collectlive Bargalning Agreement and probaticnary employees

may not grieve terminatlon. M=, Baghell's dismissal was not

grievable under contract.
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B. The Defendant also polnt ouk that Article I of the
Collective Bargaining Agresment provides the Complainant shall be
racognized as the bargaining agent for street emploveses: ...

cxcept for the Superintendent or Director of the Strect

Divislon of the Public Works Department, supervisors,

clerical/office enrployess, part-time oustodial and

seasonal employees employed less than three months in any
period of caontinuous employment service.
ITT., CONCLOSIONS OF LAW

1. The determinative facts in this case are thak M=. Bagnell
Was a saasanal probationary emplayee who was terminated, Thae
Collective Bargaining Agreement specifiecally precludes Ms.
Bagnell’s grlevance under contract because she was a preobatianarcy,
seaszonal employes with lesa than three months service,

2. Mz, Bagnell was a pamber of the Union In good standing
but under the unmistakable provislions of contract may not grieve
her terminaticn because she was probaticnary. The Defendant did
not violate Section 39-31-401{1) {5} HCA but refused to process the
grievance ln conformance with the contract teras.

3. Ae the Defendant pointed out, in post hearing brlef;

It is permissible and leagal for partles to a Collectiva

Bargaining Agreement to agree to exclude specific matters

from the collective bargaining agreement's grievance

procedure. dBa am Jur2d bar a K
Gecticon 1862....

Section 1862. Ruler of construction; presumpbtlons. as cited
provides;

A8 a general rTule, all guestiens on whlch the parties
digagres come within the scope of the grievance and
arbitration provisions of the collective bargaining
agreesent unless they are specifically excluded Erom
arbitraticn. There s a strong presumpticn in faver of
arbitration of lakor disputes, and language excluding
certaln disputes From arbitration sust be clear and
unambiguaus, or unmiskakably clear. Doubts should ba
resaolved In faver of coverage of the grievance by the

YAl
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arbitration ¢lause, and a grisvance will be held
arbltrable unless it may be sald with pasitive assurance
that the arbitration clause ls not susceptible of an
interpretation which covers the asserted dispute. Absent
any express provision excluding a particular grievance
from arbitration anly the most forceful evidence of
purpose to exclude the clainm from arbitration can
prevail, particularly whers the exclusion clause is vague
and the arbitration clause ie guite broad.

4. Also as pointed out in the Defendant's Brier;

The United States Court of Appeals for the secand circuit

in Monroe Sander Corporaticn v, Livingskton, 377 F.2d 6,9-
10 (1967) explained the Hearing ExXaminer or Court's role
as followa:

Tha Suprema Court has ruled that "whether or

ak the oconps wis o h P -
well as what lssudes must arbitrate, is &
matier to he determlined by the Court on the
basis of the contract en

rered dAnto by the
parties, Atkinson wv. Sinclair Ref. Company,
170 .5, 21E, 241, &3 &5.cks 1318, 13Za, A4

L.Ed. 2d 462 ({1962})...Thus, the rule is that
Jﬂlﬂ*ﬁ_thﬁ_nﬂrﬁlﬁﬁ_ﬂEnxﬂﬁﬁli exclude a matter,

Ehe court will coneclude that thevy intended to
_HEELE_i__E__iI_lLIﬂLlEﬂ;;LLE_IﬂE_HbﬂEEEQhQE

SNy _eXxpress provision excluding o particular
grievance from arbitration, we think only the
most forceful evidence of purpose to exclude

the  elaimn fron arbitration can prevail,
particularly where, as here, the exclusicn
clause 1s wvague and the arbitraticn clause
guite broad." Id at 584=5B5, B0 5.0t. at

1354, BEBee also Drake Bakerles Incorporated v.
Lacal &0, American Bakery and <Confectionery
Workers: TInt*l., 3A7¢ U.5. 284, 25E-2R0, B2
5.Ct. 1346, 8 L.Ed.2d 474 (1962} (enphasis
supplied).

The exclusien language in this case ia wvery elear and
expreasly excludes dismissed formerly probationary enployees from
use of the Collective Bargaining Agreement Grievance Arbitration
Procedura.

S Thea threas cased af the Steel Workers tri]ngy are cited by
the Complainant as basis for submission of this matter o
arbitration are not found applicable. In United States Stegl

Workere v, American Manufacturing Company, 163 U5 564, 568, 46 LRRM

-Err
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2414 (1960}, invelving a discharge based on a Docktor's Workers
conpensation opintan, the Court stated "whether the moving party is

right or wraong is a questian of coniracs interpretation for the

arbitrator." The Courts are not to congtrue a Collectlve
Bargaining provision. In the case at bar, there is no need to
interpret. There is simply a need to apply contract terms., In

lnited Skeel Workers v. Warrier apd Golf Hawvigation Company, 363

U.5. 574, 46 LERM 2416 (1960) involving an lssue in a Collective
Bargaining Agreement wnich stated that issves which were "strictly
a function of management” are not arbltrable. The Courct In that
deciniaon anncunced the presumpticn of arkbitrability, which states:
An order to arbitrate a particular grievance should not
he denied unless it can be gaid with positive assurance
that the arbitration clause is net susceptible. of an
imterpretation that cowvers the asserted dispute, Doubts
should be re=olved in favor of coverage,
In the ca=a at bar, there is na interpretation which would allow

arbitratisn without completely disregarding the parties clear

sontract language. In United Steel Workers v, Enterprise Wneel and

Car Corporation, 3683 T.5,. 5%3, 46 LRRM 32423 f19e0) whick involved

o case where an arbitrator found that although a wark S4toppage was
impraper, discharge of enployees was improper and therefore,
madified the discipline received by the workers. On review, the
court found the parties had contracted for the arbitrator's
judgment and the Court would not reject that judgment because they
disagreed with the interpretation. The case at bar can not reach
the throsheld of opportunity for an-arbitrator's judgement becausa
the terns of the contract exclude probationary emplayes grieavance

processing.
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£ This case as stated above 1s distinguishable from the
Steal Workers triloegy. This case does not invelve intorpretation,
The Defandant only asks for applicaticn of the clear unmistakable
contract language. This Court i= not in a positien te disregard or
interpret contract language regarding a circumstance, Me. Bagnell'’s
discharge grievance, to wvhich the contract langquage clearly applies
and prohibits the availablility of the grievance procedure ko Hs.
Begnell.

7 The isgue for determimation in this case is whether the
Defendant, in refusing teo process the claimant’s grievance under
the Collective pRargaining Agreement, wviolated Section 39-31-
401(1) (5}- Tha basis for the termination, peossible remedy o
gexual discriminaticn in the work place, 1f lE accurred, is not
addressed by this decisian.

IV. ORDEHR

The Defendant, City of Missoula, did not wviolate Section 39-
31-401{1} ({68} a= alleged. The above-captiecned Unfair Lakor Practice
Charge should be dismissaed.

W RECOMMENDED OHDER

IT IS ORDERED that Unfalr Labar Practlce Charge No. 24-92 be
dismissed.

VI. SPECIAL NDTE

In accordance with HBaard Fule  AREM 24,25, 107(2);, the abowve
RECOMHENDED ORDER shall becoms the FINAL ORDER of this Board unless
written exceptions are flled within twenty {20) daye after service
of these FINDINGS OF FACT, CONCLUSIONS OF LAW AND RECOMMEMDED ORDER

upocn the parties.
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Dated this ES day af September, 1992.

JEEEFH V. HARONICE
Hearing Ezariner

- r ar L] w L] L - - -

CERTIFICATE OF HAILING

The undersigned hereby certifies that true and correct copies
of the foregoing docurents were, this day served upon the following
parties or such parties’ attorneye of record by depositing the sane
in the U.5. Mail, postage prepaid, and addressed as follows:

Jim Hugent

Kiszssoula County Attorney
Hissoula City Hall

3% Ryman

Missoula, MT S5302

R. Patrick MoKittrick
Strain Bldg. - Ste §22
alld Cenptral hAvenus
P.0. Box 1184

Great Falls, MT S9403
|55

DATED this day of September, 19%2.
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